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Introduction d Su
%he New York State Department of Public Service
(”NYSDPS“) submlts these comments in reply to comments filed in

each of the ‘above-referenced proceedings regarding telephone and

cable insidejwiring rules and policies. NYSDPS has consolidated

its reply comments in recognition of the current demands on ‘I :
Eedéral CQ@ﬁunications Comnmission's ("Commission®) resources =njd
certain édﬁﬁpn issues in these proceedings relative to the
prdﬁision}gf'video programming to tenants in multiple dwalling
unite oﬂﬁﬁﬁé").

;fhé NYSDPS reply comments cover three areas. Fiiri we

+

enddrSe-tﬁ&”éomments that support the establishment of parii:
betﬁeen-téiephone and cable inside wiring rules, and recomnc il

'thaﬁ~cqét6h§f5“determine the demarcation location where



practicable. Second, we support the comments that suggest that
the Commission allow the states to retain their antharity sver
the«maintéhince of simple telephone inside wire and that
recognize the importance of state/federal cooperation during thae
transition to a hronadbhand joint video/telaephony environment.
Finally, in response to the various commente on ineide wire
requlations for MDUs, the NYSDPS agreee with thosc comments that
oppose the inclusion of common loop-through inside wiring in e-
MDU within the ¢able home wiring rules, disagrees with thosa
comments that would have the Commission preempt atate right of
access statutee and cupports efforts by the Commission to
prohibit all multichannel videc programming distributors from

aentering into exelucive anti-competitive agreements with the

owners of MDU's.

The Commission received comments vn whelher it show s
establish parity for all wireline communicalions networks,
régardléSs of whether they provide cable or telephony services or
botl.

Two fundamental issues defining parity are: compaire
opportunity for consumer ownership of inside wire and comacn

demarcation guidelines. In general, we support both ot tnese

concepts as they maximize consumer options and level the

competitive playing rield.



With respect to consumer ownership of cable inside
wire, the NYSDPS favors New Jersey's' initial approach which
would permit, but not require, existing subscribers to own inside
wiring. wéaagree that any mandatory transfer of ownership may
confuse and inconvenience subscribers. For example, a subscriber
may be frustrated to learn that there is no simple method to test
the inside'ﬁire for troubles. In contrast with telephone inside
wire the téiephone is portable and the standard jack arrangepents
create a modular system that is easily tested.

In addition, any transfer of ownership implicates the
Commission's rate regulations, particularly, the terms and
conditions applicable tc the maintenance of the wiring by the
cable operiﬁof. Under existing rules, if the operator owns the
home wiring, Ehe rates chargeable to subscribers for maintenance
and repair are subject to requlation based on the company's costs
and a reaSqnaEle profit. Where the subscriber owns the wiring,
the operator's obligation to provide service and terms thereof
and the subécfiber's rights are less clear. Given the lack of a
develobed, dbﬁpetitive market for the installation and
mainﬁenandé of cable home wiring, it is important that the
Commission clarify the maintenance responsibilities of
operator an.the rights of subscribers. We also believe that the

COmm&ssionféhbuld consider and clarify the impact of the rate

' 1Qﬂﬂbﬁﬁ§g§§ of the State of New Jersey Board of 7iblic
Utilities, €S bocket No. 95-184, pg. 15.
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deregulation provisions of the Telecommunications Act of 1996
("Telcom Act of 1996") on cable home wiring issues.

At this juncture there is no overall compelling need to
change the current cable arrangements except to ensure that
customers have an option to own their wiring with known
conseguences and may freely use the wiring, where suitable, to
receive aerﬁices from other providers. Offering the customer
these options, regardless of the technology, establishes pavi:ty
at the appropriate level. Details on other aspects of cable
inside wire ownership may vary due to technology or historical
development, but, as techneology converges, the guidelines for
inside wire should evolve to the model used for telephony in
order to maﬁimize consumer options and establish parity.

The NYSDPS agrees with the comments of the California
and New Jersey State Commissions that may be merit in coterminous

demarcation points. However, we believe that customers shoul:

have the bptibn of choosing the demarcation point for cable and

telephony wire, to the extent technically feasible.

II. Dusi.kggﬁlation

The Commission seeks comments on whether it may be
necessary to harmonize cable and telephone regulation as the
technologieé‘necessary to provide each service converge. We
agree withiéalifornia's comments that a harmonious federal/state
regulatory structure is the optimum model for providing a level

playing field as competition develops in the cable and telephone



industries;“ however, there are no policy reasons for changing
substantially the existing framework for the dual regulation of

cable or telephony at this time. Until competition develops in

the market for cable home wiring, franchising authorities should

continue to play an important role in administering Commission
rate regulation concerning equipment, technical standards and
safety standards concerning signal leakage and generally in

ensuring that subscribers are informed of their options
concerning wiring. There is also no reascn to alter the existiag
framework for the regulation of simple telephone inside wire. 1In
New York, iiqht requlation of telephons inside wire serves as a

protection for the most vulnerabls customers.

Ag the California Commission stated in ite initial

comments:

" .notwithstanding the technological

> .

advances enabling telephone and cable
‘services to be carried over the same wire,

the dual regqulatory system mandated by
Congress should remain intact. There are
‘ways of accommedating changes in technology
‘without contravening Congressional intent
‘that there should be a dual system of

regulation for wirc communicatione."
Moreover, as a matter of law, therc is no reacon that
the dual jurisdictional framework must necessarily change as the

technologies used to deliver cable television and telephone

services convergye. It is New York's view that Congress continues

2, mients. of t eople of te of California and the
YlcoBtilities issi State of ifornie o~  the

CC Docket No. 95-184.
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to reaffirm the 1934 Act's divisicn of state and federal
authority even as advances in technology make possible the
provision of video and telephony over the same facilities.

Furthermore, the Commission may not in this rulemaking
conclude that continued state regulation of telephone inside
wiring should be preempted because of “conflicts" that may arise
in the futuwra. (NPRM, ¢ 56) The court, in California v. FCC,
805 F.2d 1217, 1241 (9th Cir. 1990), made clear that it is nob
enocugh to justify a preemption order on the grounds that state
regulation would frustrate legitimate Commission goals, but
rathar that absent rreemption state action would nedqate federal
poliey. fIn‘Ehis instance, the Commission is asking parties
gspeculate on what could possibly occur in the future, and
acoording to the California Court the Commission would bear the
burden éf juctifying any preemption order by damonstrating that
it 4a harrowly tailored to preempt only such State regulatieors ag
would nagafa-those goals. (California at 1243)

iThéiefore, until there is widesprcad usc of broadband

H

1)

technology to provide beoth video and telephony there is no leog

basis for the Comuission to conclude that continuing state
régulationvdvér telephone inside wire, under Section 152 (b))
In thes

the Communicafidns Act, will neyale federal policy.
that broadband technology becomes widely used to provide
telephony ﬁnd?cable, there would still nou basis for preemptic:
Ihis result is conslstent with the Telcow Act of 19926 where

congress did hot see fit to alter the jurisdictional demarcatic-



between intrastate and interstate services, except to a very
limited éxtént, even though it knew full well that broadband
technology could be used for video and telephone. New York's
continuing'liqht requlation of telephone wiring in no way stands
as an obstaclé-to the fulfillment of legitimate federal goals.
If anythiné,‘state regqulation serves to ensure that competitors
are able to-fairly compete and that consumers are adegquately
informed'and-protected during this transition period.
ITI. Multiple Dwelling Units

Tn Nocket No. 92-260, the Commission seeks comment on a
proposal "to'allcw a building awner to purchase l1onop-through
wiring in the limited situation where all subacribers in a
mdltiple d&elling unit building want to switch to a new sarvix
provider. " (ENPRM,K € 40) In order to reach this resuit it wonld
be necessary for the Commiseion to determine that all
distribution facilities in a building conatitute suhsariber °

wiring pureuant to § 624(i). NYSDPS agrees with those

commenters, e,dq., Time¢ Warner Cable, that oppose the inclusion of
common lﬁoﬁ;through MDU inaide wiring within the home wiring
rules, even under the limited circumstances described.

Commenters in favor of the proposal claim, in the
interests df.competition, that a landlord's ownership of all
inside wirihg is necessary to promote subscriber cheoice. The

thmissionﬂhas expressed its concern that "allowing the multin' .

s

dwklling‘ﬁﬁit building owner to contrel the wiring. . .could
'argﬁabiy aﬁéérsede subsequent subscrikers' wishes." (Id.) 7
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agree with the Commission. First, it is unclear how such
multiple, coincidental decisions could be verified. Second, the
frequent changes in the tenant population, much less changes in
the preferences of individual tenants over time would make it
virtually ihgossible to ensure that the alleged purpose of the
proposal w&é'being fulfilled.

In addition, the same commenters dec not explain how
publiC‘poliéy initiatives favoring the competitive delivery
'télegoﬁmunications services will be served by divesting ths o ' is
-oﬁer&tér Ofxfhe internal broadband distribution facilities and
the tenants of drop cable in these circumstances. For these
reasons, we oppose any rule that would define cable home wiring
to include,lqbpwthrough wiring as if a landlord rather than e«cCh
individual tenant was a subscriber to cable service.

In Docket No. 95-184, at paragraphs 61-64 of the NPRM,
the Coﬁmiséion requested comment on a variety of issues rela: . ‘o

to aécess by cable operators and telecommunications providers 7

private property, particularly, MDUs. At least one commente™

Liberty Cable, has chosen to respond by urging the Commissior ¢
preempt.sfate right-of-access statutes for cable operators. we
strongly diSagree.

New York statute includes a right-of-access provisici
for cable:éelevision systems. (Public Service law, Section 2:¢;
formerly-ggggﬁgizg,Lgx, Section 828) 1In reviewing the New Yol
statute, tﬁé-U.S. Supreme Court observed that it was enacted .-

the New"Ydtk“State legislature "to facilitate tenant access



CATV." (Loretto v. Teleprompter, 458 U.S. 419, 423 (1982))

Similar statutes have been enacted in approximately one dozen
other statés;3 They were known to Congress when it enacted the
Cable Communications Policy Act of 1984 and were not then
preempted. Nor, in two major amendments to the Communications
Act since 1984, including the Telcom Act of 1996 (which was
enacted after the FNPRM in this proceeding was released) has
Congress acted to limit the effect of state right-of-access
statirtes in any way.

The-CQmmissian should also reject proposals to preempt
state right-of~accass statutes for a number of reasons. First,
as a general matter, Section &37 nof the Communications Act
provides that a gtate law that is rnt inconsistent with Title VT
is not preempted by the Act. Title VI of the Communications Act
anvisions dual state and federal regulation of cable televisinn
and state access statutes are fully censistent with the purposes
of Titlc VI as set forth in Section 601. Second, they are not
anti—compeﬁitivc, particularly, in New York state, whaerse
franchises are non-exclusive. The cable operator obtains no
exclusive fight to provide cable scrvice within any MDU and oo

building-OWhar is free to contract with others to providec an

3_:In{ét least one case, a state right-of-access statvie ang

been held nol Lo viclate the first amendment claims of =

franchised multi~channel video programming dlstrlbutor. (A
C ticut D

N S

F.3a 867 (2d'c1r. 1993))



alternative source of multichannel video programming.4 Third,
the Telcom Act of 1996 reveals a preference for facilities based
competition for video and telecommunications. (See, e.g., new
Sections 653 and 271(c¢) (1) (A)) The existence of right-of-access
rights for‘cable operators (and telephone companies) is likely to
be an imporéant factor that furthers, rather than impedes, such
competition.

We also take this opportunity to express our agreem: ™
with the Commission that equal access to the subscriber's home
wiring at the demarcation point would result in the ideal
compétitivejmodel and promote the maximum checice for each
individual subscriber. This should be the goal. We, therefore,
suppOrt-polﬁéy initiatives by the Commission to promote
opportuhitiés‘for the competitive delivery and availability of
alternative sources of videc and telecommunications services
provided that such initiatives are designed to achieve

competition for subscribers, not buildings, and meaningful choice

for individual tenants, not building owners. One such initiative
that only the Commission can take is to prohibit all multichannal
video programming distributors from entering into exclusive

agreements with MDU building owners.’ Such agreements have iecn

‘* In Docket No. 95-184, the Commission has stated that Ysug
and local governments are 1ndispensable to the regulation of b
television and telephone service." (NPRM, q 57)

a2 .—3,1' O3

At note 81 of the FNPRM in Docket No. 92-260, the Comm.’
invites comment on a proposal of Bell Atlantic that would p;ﬁwlbit

exclusive agreements between cable operators and owners ox giuan
‘That such agreements are inherently anti-competitive is ohvi..us.
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an impediment to competition in video programming in MDUs and may
well have a similar effect with respect to telecommunications in
the future.
sion

The technologies used to transport telephony and cable
sarvices are merging and both sarvices will be offered tc an
increasing number of subscribers over the same wire. We do not
belteve that any fundamental change in the dual regqulatory
approachaes “far cable and telephony are required at this time hun
we do endorse efforts by the Commission to establish flexible
guidelines designed to create parity and maximize consumer
optione for all inside wire. One important means of optimizing
consumer choice is to ban anti-competitive contracts between all
multichannel video providersz and MNDU building owners that prevent
ténants from exercising their right to choose a service provider.

State right-of-access statutes are consistent with this objectis=

1

That the Commlssion should not ignore the existence of < -
agraanenms betweern bulldlng ownera and any multichannel 3o

programning distributor is equally clear.
11



and should not be preempted. Filnally, Tnere 15 uu wasio iu saw

for the Commission to preempt state regulation of telephone

inside wire.

Respectfully submitted,

M/W OM/W
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John L. Grow
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